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second trial his evidence, properly identified and reduced to writing by a 
stenographer at the first trial, was sought to be introduced by the state. 
Objection to its introduction was made on the ground that the reading of 
the defendant's testimony was equivalent to compelling him to testify, and 
that under the provisions of the constitution he could not be compelled to 
give evidence against himself. Held, that the accused, by waiving his priv- 
ilege and taking the stand at one stage of the prosecution, waived it at every 
subsequent stage. State v. Simmons (1908), — Kan. — , 98 Pac. 277. 

The present case follows a previous decision of the same court. State v. 
Sorter, 52 Kan. 531. But the fact that the accused testifies at the first trial 
is not a waiver to the extent that he may be compelled to testify at the sec- 
ond trial. 3 Wigmore, Evidence, § 2276. Although not mentioned in the 
opinion of the court, the reason upon which the present decision is based 
would appear to be simply that statements or admissions voluntarily made 
by a party are always evidence against him. This principle is too well set- 
tled to be any longer a matter of dispute. 1 Thompson, Trials, 528 ; GrEEn- 
leaf, Evidence, Ed. 16, § 171 ; 2 Wigmore, Evidence, § 1048. 

Insurance— "Sound Health" in Life Insurance Policy — Must it be 
Actual? — M., a lad, was insured by the defendant company by a policy 
stipulating "that no obligation is assumed — unless on the said date (of the 
policy) the assured is in sound health." The policy was dated May seventh. 
The testimony brought out that on April twenty-third preceding a doctor 
treated the boy for a soreness of the knee which at that time did not pre- 
sent any unusual symptoms, nor was the case diagnosed until the boy was 
sent to a hospital in August, when it was discovered that the sore was a 
cancerous growth which the hospital physician testified must have been in 
existence at least four months. Defendant's medical examiner did not make 
an examination of the knee. On this testimony the court below directed a 
verdict for the defendant. Held, that it is the fact of the actual sound health 
of the insured which determines the liability of the insurer, and not his ap- 
parent health or anyone's opinion of it. Murphy v. Metropolitan Life Ins. 
Co. (1908), — Minn. — , 118 N. W. 355. 

The rule laid down by the Minnesota court seems to be a little too harsh 
if judged by the decided cases which have most carefully considered the pre- 
cise point. Barnes v. Mut. Life Ass'n, 191 Pa. St. 618; Conver v. Phoenix 
Mut. Life Ins. Co., 6 Fed. Cas., p. 368; Goucher v. N. IV. Traveling Men's 
Ass'n, 20 Fed. 596. In Barnes v. Mut. Life Ass'n, insured was, at the deliv- 
ery of the policy, in bed with a cold, and died of pneumonia within three 
days. The lower court properly, according to the opinion, charged the jury 
that if "to ordinary observation and outward appearance his health is reason- 
ably such that he may with ordinary safety be insured,— the requirement of 
'good health' is satisfied." The plaintiff recovered. Nor does a slight tem- 
porary disturbance not presenting characteristics of a dangerous disease 
avoid the policy. Conver v. Phoenix Mut. Life Ins. Co., supra. On the 
other hand, Packard v. Met. Life Ins. Co., 72 N. H. 1, and Dorey v. 
Met. Life Ins. Co., 172 Mass. 234, would seem to support the rule laid down 
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in the principal case, as far as actual defects would be discoverable by a 
medical examination. While the actual "sound health" of the applicant is 
of the utmost importance in the accurate determination of the risk, and while 
it would be a perfectly proper and possible stipulation that the validity of 
insurance should depend upon the actual sound health at a given time, yet 
it would seem that unless this intention of the parties is clearly expressed 
they ought to be deemed to have made a contract that does not depend upon 
contingencies unknown and unknowable both to insured and insurer. The 
object of insurance is to furnish sure protection. A person ought to be able 
to know whether or not he is insured. Yet his actual state of health at a 
given time is oft times only discoverable by a postmortem. 

Insurance — Warranty in Application for Accident Insurance — 
Whether Incorporated into Contract. — Defendant insured S. against ac- 
cident and accidental death by a policy reciting that it was issued "in con- 
sideration of the warranties and agreements in the application." In the ap- 
plication S.'s age was given as sixty-two, while, in fact, it was sixty-four. 
In an action on the policy the defendant set up the. misstatement of age as 
a breach of warranty. Held (Cartwright, C.J., and Hand, J., dissenting 
without opinion), that the application was not so referred to in the policy as 
to become a part thereof and that consequently the statement as to age was 
not a warranty, but a mere representation avoiding the insurance only if ma- 
terial. Spence v. Central Accident Ins. Co. (1908), — 111. — , 86 N. E. 104. 

In Pawson v. Watson, 2 Cowp. 785, the instructions sent to the insurance 
broker described the ship insured by the expression "mounts twelve guns 
and twenty men." These instructions were never seen by the underwriter 
sued, to whom the vessel was described by the broker as being a "ship of 
force." In reality she carried sixteen men and eleven boys, and this fact 
was set up by the insurer as a defense. Lord Mansfield held that the state- 
ments in the instructions, since the underwriter did not rely on them and 
since they were not contained in the policy, were not warranties that must 
be literally true. A note to the case states, "On the Monday following Mr. 
Davenport said he was desired by the underwriters to ask whether it was 
the opinion of the court that to make the written instructions valid and bind- 
ing as a warranty they must be inserted in the policy? Lord Mansfield 
answered, 'that most undoubtedly was the opinion of the court.' " From that 
time to this, courts have sought to avoid forfeitures by reason of warranties 
in applications. There is no doubt but that today, by a proper reference, an 
application can be made a part of the policy so that proper warranties therein 
shall be warranties in the policy. Vance, Insurance, p. 183 ; Clark v. Manf. 
Ins. Co., 8 How. (U. S.) 235. But from the cases it is difficult to lay down 
any rule as to just when sufficient reference has been made. In Travelers 
Ins. Co. v. Lampkin, 5 Col. App. 177, and Mandego v. Centennial Mut. Life 
Ass'n., 64 la. 134, the references were almost identical with the phrase in the 
principal case and were held sufficient. In American Life Ins. Co. v. Day, 
39 N. J. L. 89, where the policy was expressed to be "in consideration of 
representations made," it was held that the statements in the application 



